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METHODOLOGY
The purpose of my trip to Nepal was to examine why it is that Nepal is identified as one of the world’s most prominent source countries for human traffickers. My leading assumption was that if Nepal’s identity as a source country came about as a consequence of the presence and experience of underlying human rights issues, then addressing these would prevent the proliferation of the trade.  This is a fairly naive position, but nonetheless caused me to investigate as to the obligation of the Government of Nepal to prevent trafficking and what this obligation requires, leading me to make enquires as to whether the Government of Nepal has taken steps to fulfil this obligation and what factors impede their ability to successfully prevent trafficking in Nepal.  

My research was conducted through a series of formal and informal interviews with individuals from Non Government Organisations (NGOs), the National Human Rights Commission, Nepal and a journalist who had been covering stories relating to human trafficking for many years. The interview process proved to be challenging for a variety of reasons. First, I was required to research and contact the individuals who I wished to interview and await their reply, which didn’t always come. The interviews themselves were interesting however it was sometimes difficult to communicate my questions due to the language barrier and also a challenge to keep the interview focused.  Each person I interviewed was not only well versed on the issue, but also passionate. This coupled with my own enthusiasm for knowledge, left me walking away with a wealth of information, but this was not always information that was relevant to my research.  Further to this, I only had one month in Nepal and this did not prove to be long enough. I had not factored in the Maha Shivatati festival, which took place while I was there, and nor was I able to factor in the three Bandadays that also took place and prevented me from arranging further interviews. This was my first attempt at travelling overseas, conducting research of this nature and following up the research with a research paper. Thus, this paper has its limitations and in hindsight it would have proved far more beneficial to my research had I spent longer in Nepal and conducted more interviews and follow up interviews. 
INTRODUCTION
‘Trafficking in persons’
 is the world’s third largest organised crime after drugs and arms trafficking, violating the human rights of its victims.
 At International Law, Article 3 of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Supplement the United Nations Convention against Transnational Organised Crime2000 (Palermo Protocol) defines ‘Trafficking in persons’ as the “recruitment, transportation, transfer, harbouring or receipt of persons” by employing methods of deception, threat or use of force, coercion, abduction, fraud or abuse of existing vulnerability to achieve consent, for the purposes of exploitation; exploitation referring to forced or bonded labour, domestic servitude, prostitution, removal and sale of organs and body parts and also forced marriage, illegal adoption or begging and recruitment into armed forces .
 Article 3 also identifies that consent of the intended victim is irrelevant where means of deception outlined have been employed
 and that the “recruitment, transportation, transfer, harbouring or receipt of persons” will be considered ‘Trafficking in persons’ even without employing the means outlined, if it involves a child.

The purpose of this paper is to discuss the prevention of the trafficking of people from Nepal across international borders. Discussion will begin with outlining the legal obligation of the Government of Nepal to prevent the continued trafficking of Nepali
citizens, identifying obligations under The Recommended Principles and Guidelines on Human Rights and Human Trafficking, Regional and International treaties relating specifically to trafficking and International Human Rights treaties containing rights compromised as a result of the process of trafficking and exploitation of victims. This paper will go on to discuss the factors that are considered to be causative in the trafficking issue and must be addressed in order for the Government of Nepal to be seen as fulfilling its obligation to prevent. This will commence first with a discussion of the ‘supply factors’,which refer to poverty, discrimination and education and the measures undertaken by the government to address these factors. Continuing the discussion of causative factors, the issue of demand will be explored, examining the effect of globalisation and consumerism, which perpetuate the demand, and factors relating to demand that are specific to trafficking within the context of Nepal, such as the open border with India and the effect of traffickers and public servant complicity in the trafficking trade. Finally, this paper will conclude by examining the measures that must be employed to address factors relating to demand, namely regulation of the open border between Nepal and India and the need to address participation and assistance offered to traffickers by public servants, a situation that creates and sustain an environment within which traffickers and their accomplices can operate with impunity.  
In South Asia, Nepal has been identified as having the region’s most significant human trafficking issue. Nepal identifies as ‘source country’ or ‘sending country’;
  traffickers source victims from Nepal, traffic them internally and across the border into India, and beyond India into the Middle East and other countries throughout Asia.
 As highlighted by Mr Kamal Heap Kshetri, Human Rights Officer of the Office of the Special Rapporteur on Trafficking in Women and Children at the National Human Rights Commission Nepal, it is difficult to ascertain how many Nepalicitizens are trafficked annually due to a lack of a central database and the clandestine nature of the crime. It has been reported that the trafficking situation in Nepal is  “considered to be in such a state that some believe that the situation is hopeless and that the exploitation of the Nepali people may never end”.

LEGAL OBLIGATIONS
What are the international legal obligations of the Government of Nepal to prevent trafficking? 
THE RECOMMENDED PRINCIPLES AND GUIDELINES ON HUMAN RIGHTS AND HUMAN TRAFFICKING

Certain aspects of the Recommended Principles and Guidelines on Human Rights and Human Trafficking (Trafficking Principles and Guidelines) are based upon established customary international rules of public international law relating to state responsibility and fundamental human rights, to which all states are bound.
 Principle 2 of the Trafficking Principles and Guidelines identifies that irrespective of a country’s place in the trafficking cycle, all states have an international legal responsibility to act to prevent trafficking. This principle relies on a fundamental rule of customary international law known as due diligence. The standard of due diligence ensures that the state will be held responsible for its own failure to prevent, investigate, prosecute or compensate and imposes an obligation on the state to exercise a measure of care in preventing and responding to acts by private entities that interfere with established rights as a result of trafficking.
In the context of trafficking, both the General Assembly and the Commission on Human Rights/Human Rights Council have, with increasing specificity, recognised the due diligence standard as applicable; the General Assembly resolution 63/156 preamble and the Human Rights Council resolution 11/3 indicate that states have an obligation to exercise due diligence to prevent, investigate and punish perpetrators of trafficking in persons, and to rescue victims as well.
It is evident under the standard of due diligence thatthe Government of Nepal has a legal obligation to prevent trafficking and, as such, the Government should undertake the measures outlined in the Trafficking Principles and Guidelines.
As established above, the Trafficking Principles and Guidelines should be followed by the Government of Nepal to fulfil their obligation to prevent trafficking. The Trafficking Principles and Guidelines recognise that the obligation to prevent consists of addressing both supply and demand factors. Principle 5 of the Trafficking Principles and Guidelines, directed at both state and intergovernmental organisations, identifies that part of the obligation to prevent requires addressing underlying human rights concerns. Identified as a root cause of trafficking as the experience of these issues increases vulnerability to trafficking, they are also known as ‘supply factors’ and refer to human rights concerns such as poverty, discrimination and poor education.
Principle 4 of the Trafficking Principles and Guidelines identifies demand as a root cause of trafficking and thus, for a state to fulfil its obligation to prevent trafficking there must also be an adequate address of the factors relating to demand.
 This is reinforced by Guideline 7.1, which requires the States and others to ‘analyse the factors that generate demand for exploitative labour and take strong legislative, policy and other measures to address the issue’.
Intertwined in the address of demand factors is Principle 6 of the Guidelines, which identifies that addressing demand is not limited to tackling factors thatgenerate demand itself, but also involves the complicity of members of the public service who enable demand to be met.
 This therefore places an onus on governments to investigate, put to trial, convict and punish public officials suspected of being implicated in trafficking in order to comprehensively tackle all characteristics of demand.
 The obligation on the Government of Nepal to prevent trafficking thus encapsulates addressing the underlying human rights issues that generate supply for traffickers, factors relating specifically to demand and assist in demand being met.
RELEVANT INTERNATIONAL AND REGIONAL TREATIES
                 Nepal has ratified the Convention on Preventing and Combating Trafficking in Women and Children for Prostitution (SAARC Convention)2002, a treaty signed by countries in the South Asian and South East Asian region. Further to this, relevant international treaties criminalising trafficking include the Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 1949and the Palermo Protocol, which is currently the most comprehensive international treaty criminalising trafficking. To date, the Government of Nepal has not signed or ratified the Palermo Protocol and therefore is not bound by the obligations imposed by this instrument. The reason for this failure is difficult to ascertain. Political instability was offered as an explanation by Ms Benu Maya Grung, Program Co-ordinator of the Alliance Against Trafficking in Women and Children Nepal (AATWIN) and also by Mr Kshetri of the Human Rights Commission. While the civil conflict ended over seven years ago, Nepal remains politically unstable, indicated by the continued failure to meet the requirement to re-write the Interim Constitution of Nepal 2007, the dissolution of the Nepalese Constituent Assembly in 2012, the rejection of Prime Minister Baburam Bhatan by Non-Maoist parties and appointment of Chief Justice Raj Regmi to head an interim government, and by the three Banda days that took place in the February/March period earlier this year.
However, both this argument and that of a lack of political from the Nepalese Government seem implausible; to suggest both of these as likely reasons fails to appreciate that the Government of Nepal ratified the Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 1949 and the SAARC Convention in 2002 and also fails to acknowledge that the Human Trafficking and Transportation (Control) Act 2007(HTTCA), Nepal’s most comprehensive domestic legal instrument addressing trafficking that was passed in 2007. In saying this, the failure to ratify the Palermo Protocol may be attributed to the fact that the obligation to prevent is far more extensive in the former than it is in both the SAARC Convention and the Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 1949, the most obvious reason being that the Palermo Protocol encapsulates all forms of exploitation that arise from trafficking, whereas, as mentioned, the other two limit exploitation to prostitution. While both Ms Grung and Mr Kshetri believe that the Government of Nepal is committed to the prevention of trafficking in Nepal and working to improve measures and policies to assist in prevention, it may be unwilling to undertake an international obligation of this magnitude due to the effort and cost that would ensue.
INTERNATIONAL HUMAN RIGHTS TREATIES

International human rights treaties establish a legal framework and basis of authority for criminalising trafficking. Core human rights instruments which contain substantial and specific provisions that relate to trafficking include Article 6 of the Convention on the Elimination of All forms of Discrimination against Women 1979 (CEDAW), Article 35 of the Convention on the Rights of the Child 1989(CRC) andArticle 3(1)(a)of the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography 2002.
The Government of Nepal ratified the CRC in September 1990,
 its Optional Protocol in January 2006
and CEDAW in February 1991
, placing a further legal obligation on the government to take all appropriate measures to suppress and prevent all forms of trafficking and exploitation of women and children.
Beyond the obligation in Principle 5 of the Trafficking Principles and Guidelines to address underlying human rights factors as a method of prevention, a further obligation to address these issues is imposed upon the Government of Nepal as they have ratified the international human rights instruments that outline these rights.  TheInternational Covenant on Economic Social and Cultural Rights 1966 (ICESCR) and the Universal Declaration of Human Rights 1948 (UDHR) provide the right to an adequate standard of living, affording freedom from poverty
 and provide the right to work and protection against unemployment.
The Government of Nepal has also ratified the International Convention on the Elimination of all forms of Racial Discrimination1969 (ICERD) and Convention on the Elimination of all Form of Discrimination against Women1979 (CEDAW) which specifically prohibit caste-based and gender discrimination
 and as Nepal has ratified the ICESCR and the UDHR which provide the ‘right to education’, the Government of Nepal has an international obligation to ensure that this right is realised for the Nepali people.
As identified above, human rights factors are causative in the trafficking conundrum and need to be addressed as a measure of prevention by the Government of Nepal. At the same time, a further obligation is imposed on the Government to employ preventative measures to protect the human rights that are compromised through the trafficking process and related exploitation. As the Government of Nepal has ratified the International Convention on Civil and Political Rights1966 (ICCPR), ICESCR, CEDAW, CRC and ICERDthey have a positive duty to protect rights such as the right to life,
the right to liberty and security,
 the right not to be submitted to slavery, servitude, forced labour or bonded labour/debt bondage
and the right not to be subjected to torture, cruel, inhumane or degrading treatment or punishment.
 (Please see appendix for an exhaustive list of rights compromised and which the Government of Nepal are obligated to protect). Therefore, the Government of Nepal is not only required to address the underlying human rights issues identified as increasing an individual’s vulnerability to trafficking to enable prevention, they are also obligated to prevent trafficking due to their legal obligation to uphold the rights which are compromised by the process of trafficking and related exploitation. 
Prevention - Underlying human rights issues–‘Supply factors’
POVERTY
POVERTY AND UNEMPLOYMENT IN NEPAL
Poverty and unemployment have been identified as factors that traffickers exploit to successfully lure victims and therefore, must be addressed by governments to facilitate prevention of trafficking. Identified in the 2012 International Monetary Fund World Economic Outlook Database
 as the world’s twentieth poorest nation of 181 nations listed
with 46% of the population unemployed,
poverty and unemployment are endemic in the population of Nepal. The promise of training, job opportunities and money which traffickers offer provide the possibility of relief from poverty and unemployment. As highlighted by Ms Grung of ATTWIN this may be one of very limited options available to many Nepali to create a better life, thus increasing vulnerability to trafficking.
The interplay between poverty and trafficking in Nepal is demonstrated by Nepali farmer Madhab Parajuli.
Unable to produce enough food, like many subsistence farmers, Mr Parajuli was forced to seek an alternative income, causing him to accept a trafficker’s offer of 100,000 Nepali rupees (approx. $1,000 US) for his kidney;‘organ traffickers trawl the villages looking for poor donors like Madhab’.
 Due to significant unemployment, NGO Saathi has reported that a number of trafficking victims go willingly with trafficker’s due to the promise of work, and would continue to go abroad because of high unemployment and lack of employment opportunities in Nepal.
The experience of poverty and unemployment therefore increase the vulnerability to becoming a trafficking victim and thus, the Government of Nepal must address poverty and unemployment to be seen as fulfilling their obligation to prevent.
MEASURES UNDERTAKEN TO ADDRESS POVERTY AND UNEMPLOYMENT
It would appearthat the Government have made a strong commitment to fulfil these obligations. In 2006, the Poverty Alleviation Fund Act 2006 (Nepal) was passed, creating the Poverty Alleviation Fund (PAF), its purpose to ‘reduce extreme forms of poverty’
 through development and implementation of programmes to ‘address the issues and problems of the lower rung of society’.
 At this time, the PAF has identified 40 districts in Nepal for which the experience of poverty is particularly significant. The PAF has introduced ‘Community Organisations’ to promote programmes to assist in income generation, rural unemployment through the development of microenterprise, capacity building by providing access to knowledge and skills and the social mobilisation and empowerment of vulnerable groups within the community to reduce their experience of poverty.
Addressing the issue of unemployment specifically, the Government of Nepal has recognised its responsibility through the introduction of the Labour and Employment Policy 2006 which has the objective of creating employment opportunities, generating additional jobs and ensuring the respect of workers’ rights, also reflected in the ‘right to employment and social security’ in Section 18 and the ‘right relating to labour’ in Section 30 of the Interim Constitution of Nepal 2007.

These initiatives undertaken by the Government of Nepal have had a significant effect on poverty and unemployment.
The Nepal Living Standards Survey released by the World Bank and Central Bureau of Statistics indicated that poverty had decreased from 41.2% in the 1995-96 period to 30.9% in the most recent survey in 2003-2004.
 Further to this, a recent study conducted by the Oxford Poverty and Human Development Initiative has shown that ‘Nepal has made the fastest progress in reducing multidimensional poverty’; multidimensional poverty is made up of several factors such as unemployment, inadequate living standard and poor health.
It would appear that the Government of Nepal are committed to their obligation to prevent trafficking through these measures introduced to address poverty and unemployment – underlying factors contributing to the trafficking problem in Nepal, and thus, appear to be acting to fulfil their obligation to prevent trafficking. 
DISCRIMINATION
CASTE-BASED AND GENDER DISCRIMINATION IN NEPAL
The status of an individual within society determines their susceptibility to becoming a trafficking victim, allowing traffickers to exploit existing social practices and vulnerabilities experienced by members of socially weak groups.
The discrimination of the Dalits and women in Nepal highlights this. The ideological contents of Nepali law and society have been shaped by ancient Hindu scriptures; the discrimination of the Dalits deriving its legitimacy from ‘The Four Varnas’ Hindu social structure.
This identifies the Dalits as ‘beneath the feet’ and therefore existing outside the parameters of Nepali society, with few rights, a very weak social position and limited opportunity.
Legislated in the Muluki Ain 1854 (‘National Civil Code’) the deeply engrained discrimination of the Dalits has sanctioned continued practice of bonded labour by non-Dalits of Dalits from the Balighare, Hali and Doli Dalit groups. Discrimination of women in Nepal finds its legitimacy in the Hindu faith also; a prevailing attitude is that women are subservient to men and “must never be independent”
, traditionally holding an inferior position at home and in Nepali society.’
According to the UN Classification on the Status of Women in Nepal, this religiously advocated discrimination against women has directly contributed to the rigidly patriarchal institutionalized system of male dominance, used to justify the limited opportunities available to Nepali women. Further, such discrimination has also resulted in the accepted practice of gender-based violence that also increases vulnerability to trafficking, with women more likely to accept dangerous migration arrangements in order to escape the consequences of entrenched gender discrimination and violence.
Ms Grung highlights that limited opportunity to access paid employment, education and resources to generate an income independently which both the Dalits and women experience due to discrimination against them compounds the experience of poverty leaving them more desperate for opportunities to break free of the poverty cycle, making promises made by trafficker more enticing.
Discrimination against the Dalits and women therefore has the impact of limiting opportunities and creating oppressive conditions of which members of these groups wish to flee, making them particularly vulnerable to traffickers. 
MEASURES UNDERTAKEN TO ADDRESS DISCRIMINATION
To address caste-based discrimination, the Government of Nepal has made a significant legislative response. The Interim Constitution of Nepal 2007 guarantees the ‘right to equality’ in Article 13 and the ‘right against untouchability and racial discrimination’ in Section 14.The Caste-based Discrimination and Untouchability (Offence and Punishment) Act 2011, the first Act to specifically address caste-based discrimination punishes perpetrators and requires them to provide compensation to victims. The Local Self-Governance Act institutionalises the engagement of caste communities in community planning processes and reserves 15% of the budget for measures specifically to assist socially excluded groups. A stated by Ms Gurung, these Acts and programmes which flow as a result have educated Dalit communities of their rights, enabling them to exercise entitlements and have also been fundamental in assisting national and local institutions addressing problems faced by caste-affected communities.

The Government of Nepal has also made significant efforts to address the issue of gender discrimination and elevate the position of Nepali women. As mentioned above, the Interim Constitution of Nepal 2007provides ‘the right to equality’ and also recognises the ‘rights of women’ in Section 20, specifically prohibiting violence against women in Section 20(3). On the 5th of May 2009 the Government of Nepal expanded upon this, introducing the Domestic Violence (Crime and Punishment) Act 2009, providing a more comprehensive definition of domestic violence in the hope of preventing, deterring potential offenders and remedying this issue.  Prior to this, the Gender Equality Act2006was passed, repealing and amending 56 discriminatory provisions of various Acts and also incorporated provisions to enable increased participation of women in politics, community organisations and high level appointments in the public sector. This shift in government policy has seen positive effects on the lives of women, highlighted by the women of one village in the Sanga district who have started their own credit co-operative and who hold monthly women’s meetings to discuss pressing issues and concerns, and who told that this is becoming a practice shared by women in other districts outside Kathmandu.

Despite these efforts, Ms Gurung highlights that discrimination of these two social groups has still not been adequately addressed; there continues to be underrepresentation of Dalits in politics, community leadership roles, higher education and professional employment and it has been documented that there are ‘118 Clauses/Sections, 2 Rules in their entirety and 67 Schedules in 54 different laws including the Constitution’ which continue to contain provisions which discriminate against women.
 While this suggests a failure of the Government of Nepal to legislate and create policy directed at providing greater opportunity for these social groups and amending all discriminatory provisions, these patterns of discrimination do reflect social and religious attitudes and beliefs that are deeply entrenched in Nepali society, and as such, as highlighted by Ms Grung, will take time to change. Despite this, the measures the Government of Nepal have employed to address these forms of discrimination do promote and encourage a shift in perspective.
EDUCATION
EDUCATION IN NEPAL
The ability to access education is a human rights concern that can determine an individual’s vulnerability to becoming a trafficking victim. While there has been a significant increase in enrolment in primary and secondary education in the last decade in Nepal, it is estimated that between 800,000 and over one million school going age children are not enrolled and do not attend school.
Mr Kshetri explains that the financial constraints suffered by the Nepali people results in education taking a backseat to the more pressing challenges of day-to-day survival in Nepal.
 This is highlighted through the case study of Krishna Bahadur, which also demonstrates the relationship between poor education and the susceptibility to trafficking.
Krishna studied until grade ten but could not continue his study because of his family’s poor socioeconomic condition and subsequently found it difficult to find work. He was approached by a man who offered him a position as a driver in Qatar where he would earn 35,000 rupees ($400 US) per month. Accepting the offer, when he arrived in Qatar, he was pressured into working as a shepherd for 17,500 rupees ($200 US) per month as was unable to return to Nepal as he had no money, return ticket and his passport was in the possession of his trafficker.
The correlation between education and trafficking is simple; inadequate education limits choice and prevents individuals from advancing beyond jobs of menial labour and occupations of low remuneration which assist the breakdown of the poverty cycle.
As discussed previously, individuals trapped in poverty are exploited by traffickers by their promises of employment, higher wages and a better life for victims and their families by traffickers.
Therefore, to prevent trafficking in Nepal, the government must address access to education. 
MEASURES UNDERTAKEN TO ADDRESS ACCESS TO EDUCATION

The Government of Nepal has recognised this obligation in Section 17 of the Interim Constitution of Nepal 2007 and made a strong commitment to improving education and attendance rates in Nepal, demonstrated in the table below;
TABLE 1 – ENROLMENT TRENDS IN NEPAL FROM 2004-2011

	Levels/unit
	2004
	2005
	2006
	2007
	2008
	2009
	2010
	2011
	Growth rate (%)

	Primary Level
	24,746
	27,525
	27,901
	29,220
	30,924
	31,655
	32,684
	33,881
	4.6%

	Lower Secondary Level
	7,436
	8,471
	8,880
	9,739
	10,636
	11,341
	11,939
	13,791
	9.2%

	Secondary Level
	4,457
	5,039
	5,329
	5,894
	6,516
	6,928
	7,266
	7,938
	8.3%

	Higher Secondary

(University)
	N/A
	N/A
	N/A
	N/A
	1,556
	2,512
	2,564
	3,382
	29.5%

	Total Units
	26,277
	28,026
	28,131
	29,448
	31,156
	32,130
	33,160
	34,361
	3.9%


The improvement of attendance and access to education comes as a direct result of the goals identified in the Twelfth National Development Plan, one of which was the commitment made by the Government of Nepal to work towards achieving 100% literacy rate for children over the age of 6 years. This commitment has resulted in the Ministry of Education taking steps to implement a compulsory primary education policy, with the government considering extending primary school education up to Grade 8 instead of the current level of Grade 5 to make education more meaningful.
 The Open and Distance Learning Policy 2007 was drafted by the government to assist in the provision of education to marginalised and geographically isolated communities. This policy has led to the development of outreach programmes as a means of improving access and enrolment for hard-to-reach groups and communities. Further, the Non-Formal Education Policy 2007has seen the creation of Community Learning Centres, whereby non-formal educational is available and provided to all.
 The TVET Skill Development Policy 1998focused on providing the opportunity to obtain skill based training through the promotion of scholarships and further financial assistance to encourage and assist individuals in obtaining market oriented employment.
 The Government of Nepal have made considerable efforts to make education readily available across the spectrum of Nepali society and can be seen to be attempting to address this ‘supply factor’ and meeting their obligation to prevent trafficking in Nepal. 
Prevention - factors relating to demand 
1. DEMAND - GLOBALISATION AND CONSUMERISM
As identified by Principle 4of the Trafficking Principles and Guidelines, demand factors have a significant impact on perpetuating the trafficking industry and must be addressed by the Government of Nepal to prevent the proliferation of the trafficking of the Nepali people.
As highlighted by Mr Kshteri, if there was no demand for the by-products of the trafficking of the Nepali people, it is unlikely the practice would continue despite the presence of individuals experiencing the underlying human rights factors that generate supply for traffickers. Demand generally refers to two quite different things; consumers demand for the goods or services produced or provided by the trafficked victim and employer demand for cheap and exploitative labour.
At its core, demand is supported by globalisation and consumerism. Globalisation has led to the creation of a global market place, providing traffickers with an unrestricted level of demand to satisfy and has also expanded the boundaries of markets, making them ‘free’for all kinds of products, including prostitution, human organs and cheap labour – the by-products of trafficking.
This is highlighted by Mr Kshetri:
“Addressing the underlying human rights issues to stop supply for traffickers will not solve the trafficking of the Nepali people. For as long as there is a demand for organs, prostitution, virgins, domestic slaves and cheap labour abroad in countries such as India and throughout the Middle East these human beings (traffickers) will come  to Nepal and find a way to exploit the Nepali and meet demands. Traffickers may perceive a demand that they then set out to supply.”
What Mr Kshetri highlights is that the fruits of the trafficking industryhave not only become desirable, but demand exists beyond the borders of Nepal which motivates traffickers and expands the market place which they can satisfy, subsequently perpetuating the industry. A globalised market place has also generated competitive pressure in business, particularly in increasingly competitive markets, prompting manufacturing industries and large firms to employ cheap labour to achieve a competitive edge and increase profit margins.
 Increased consumerism, particularly by the West, supports this exploitation by businesses and industry, with cheap labour resulting in cheaper products available to consumers.
 It is the desire for the products of trafficking by business and consumersthat fuels the demand for the trafficking of human beings.
Therefore globalisation and consumerism have a significant impact on the proliferation of the trafficking trade and are factors relating to the issue of demand which must be addressed by the Government of Nepal to fulfil their obligation to prevent trafficking.
2. DEMAND - THE OPEN BORDER BETWEEN NEPAL AND INDIA

The open border between Nepal and India has a significant impact on demand being satisfied, and therefore must be addressed by the Government of Nepal in their obligation to prevent the trafficking of the Nepali people.The Treaty of Peace and Friendship between The Government of India and The Government of Nepal 1950  (The Treaty of Peace and Friendship) outlines that ‘The Government of India and Nepal agree to grant, on a reciprocal basis, to the nationals of one country in the territories of the other the same privileges in the matter of residence, ownership of property, participation in trade and commerce, movement and privileges of a similar nature’.
 While there is 22 agreed transit and customs posts along the 1,740 border for trade, there is no agreement regarding routes or movement of people between the countries.
As Nepal identifies as a source country, and India as the biggest foreign destination for trafficking victims from Nepal, the open border between Nepal and India has the affect of enabling traffickers to meet demand both in India and throughout the Middle East, Asia and where else it exist in the rest of the world.
As highlighted by freelance journalist Ram Prasad Humagi, thesex industry in India is a booming enterprise and Nepali women and children are not only desirable to help service the demand for prostitutes, but are also in high demand due to their fairer skin. This coupled with the rapid industrialisation of India, now identified as the world’s third largest economy by Gross Domestic Product (GDP)
ensures that there is a strong demand for cheap labour. This is also the case in the Middle East, where a booming economy and developing industry not only require cheap labour, but also demands luxuries such as cosmetic surgery and servants in the home, which are products of the trafficking trade.
The undocumented migration due to the free movement across the open border, lack of restrictions on visa and passport requirements for citizens of both countries, and the absence of a system to record the flow of migrants in both directions enables traffickers to freely obtain their supply of Nepali men, women and children needed to meet demand.
The failure to implement a framework providing regulation of the movement between these nations enables traffickers to easily transport victims from Nepal to India then throughout the world, satisfying demand. Therefore, while the open border is not a ‘demand factor’ itself, it is a related issue as it enable the satisfaction of the demand that exists and must be addressed by the Government of Nepal to assist in the prevention of trafficking.  
3. DEMAND AND TRAFFICKERS

Traffickers are central to the demand issue as they source supply and enable demand to be met. As identified by Mr Kshetri, traffickers Fare motivated by the need to satisfy demand and will source a supply to meet a demand accordingly. The individuals act as recruiters, brokers and transporters, prompted by the need to satisfy demand that allows them to generate an income.
Often originating from the same places or localities from where victims are trafficked from, traffickers are often people known to the victim, such as neighbours, relatives, and friends and in some circumstance, the victim’s parents’ and work in conjunction with organised criminal groups
 that operate in India and Nepal to source Nepali victims to be trafficked.
This is highlighted in the case study of Kalawati. In her village in the Morang Urlabari region of Nepal, many girls had travelled to Delhi to find work. Sanumaya, a young woman from her village retuned from Delhi and promised Kalawati employment if she returned with her to India. Subsequently, Kalawati left for Delhi with Sanumaya, where Sanumaya was paid by a brothel owner for bringing Kalawati to Delhi where she was forced to work in the brothel for over 2 years.
It is the availability of traffickers that enables demand to be met and thus, to a great extent perpetuates the industry.Traffickers are therefore a factor that relates to the issue of demand in the trafficking conundrum in Nepal that must be addressed by the Government of Nepal to prevent trafficking. 
While the traffickers enable demand to be satisfied, behind the traffickers and criminal organisations that trade human beings are the individuals that enable and support them. As identified by Mr Kshetri, traffickers are aided by politicians, officials and customs officers in both Nepal and India. These individuals are able to provide safe passage, false documents and also inhibit bringing charges against traffickers as they themselves are involved and benefit financially from the trafficking industry. Ms Grung suggests that it is unlikely that trafficking could have expanded so rapidly if it had not been for the corruption, participation and aid of individuals in these positions of power.
 Transparency International has identified that corruption by public officials in Nepal has become more common and further entrenched since the civil conflict and subsequent political instability as discussed previously.
The vested interests of the major parties in the appointment of officials that occupy positions of adjudication in courts and tribunals and the failure to appoint these individuals for an extended period of time prevents the effective enforcement of measures such as the Prevention of Corruption Act 2002 to inhibit corruption. 
Addressing public sector complicity that supports and enables traffickers is therefore a factor relating to demand that the Government of Nepal must address to fulfil its obligation to prevent.

What the Government of Nepal needs to do to fulfil its obligation to prevent factors relating to demand

1. REGULATION OF THE BORDER BETWEEN NEPAL AND INDIA
As identified previously, demand is sustained and supported by a globalised and consumer driven marketplace. The difficulty for the Government of Nepal, or any government to effectively address these issues rests in the fact that these are concepts in which the international marketplace is built upon and it is impossible to legislate against or impose measures to address these concerns directly. As identified,the open border between Nepal and India supports these underlying demand issues and demand being met. Therefore, effective regulation of the border may assist in tailoring the impact of the globalised and consumer driven marketplace by limiting the ease of which demand may be satisfied, thus for the Government of Nepal to fulfil its obligation to prevent, they must impose measures of border regulation. Dr Ratni Rajbhandari, Director of the Women’s Rehabilitation Centre Nepal (WOREC) identifies that closing the border is not a practical measure. Dr Rajbhandari suggests that the introduction of provisions in the Treaty of Peace and Friendship between the Government of India and the Government of Nepal 1950regulating the movement of citizens of both nations and introducing a mechanism by which both governments were able to record and document who, and for what purpose individuals were migrating in both directions, would assist in monitoring and tackling the trafficking issue. Mr Kshetri mentionedthat there had been talk between the two governments of introducing an ID card system that would enable this.In this form, regulation of the border may not stop traffickers completely, but it has the capacity to act as a mechanism for monitoring movement of individuals which may allow the Government to identify potential victims and traffickers and further, to act as a deterrent. In this way, it is necessary for the Government of Nepal to introduce such measures of border regulation to limit the impact of the globalised and consumer driven marketplace – demand factors which must be addressed for the Government of Nepal to be seen as fulfilling their obligation to prevent. 
THE NEED FOR COOPERATION FROM THE GOVERNMENT OF INDIA
It is likely that the effectiveness of the introducing provisions in the Treaty of Peace and Friendship between the Government of India and the Government of Nepal 1950 and the prospective use of an ID card system would be limited by the public officials that are complicit in the trade. Despite this issue, concern, is a greater obstacle that must be first overcome. As India is the first destination and receiving country for Nepali trafficking victims,the measures of border regulation outlined above cannot be implemented without cooperation from the Government of India. Encouraging India to cooperate with Nepal to address trafficking is not only difficult, but also unlikely. The most obvious reason for this is attributed to the fact that Nepal has very little influence economically which subsequently gives the nation little influence politically and on a global scale. Not only does India have the second largest population in the world, the economy of India is the world’s tenth largest by Gross Domestic Product (GDP) and the 19th largest exporter in the world in 2012.
While India is itself a developing country, it has been able to make progress where Nepal has not; Nepal is the world’s 154th biggest exporter by comparison and globally is the world’s 107th biggest economy and only has a population of 26 million people. As one of the world’s poorest and developing nations, Nepal therefore has little by way of bargaining power and political pull both regionally and internationally to influence the Government of India to cooperate with them to address and aid in the prevention of trafficking.
2. LAW ENFORCEMENT

As identified previously, public sector corruption and complicity which supports the traffickers in their trade is a factor which enables demand. For the Government of Nepal to effectively meet its obligations to prevent, they must address public sector involvement in trafficking to inhibit traffickers through effective law enforcement. While the Government of Nepal did introduce the Prevention of Corruption Act 2002to tackle corruption and organised criminal activities by government and public official, politically connected perpetrators continue to enjoy impunity from prosecution and punishment. To date, there have been no investigations or convictions of government officials for complicity in trafficking.
 This may come as a result of the fact that the targets of this legislation are those who are meant to enforce the law; a conundrum of which completely undermines the effectiveness of any legislation addressing public sector corruption in Nepal and which demonstrates the failure of effective law enforcement.

It should be noted that the obligation to address issues relating to demand rests primarily with the country within which the exploitation takes place, as it is within these countries that both consumer and employer demand is principally generated. Therefore, in terms of prosecuting public officials and traffickers, the Government of Nepal would once again require assistance from the Government of India. Though as identified previously to be unlikely, even if the Government of Nepal were able to encourage cooperation from India,it is doubtful that this would assist in preventing public sector corruption and inhibiting traffickers. NGOs report that, despite the establishment of a dedicated anti-trafficking unit in January 2012, the Special Protection Unit for Women and Children that exists in major police stationsand the Prevention of Corruption Act 1988 that seeks to address the corruption of public officials, poor conviction rates of traffickers continue to be heavily affected by official complicity in trafficking. Corrupt law enforcement officers have continued to facilitate the movement of sex trafficking victims, offered protection to suspected traffickers and ‘tipped off’ sex and labour traffickers to impede prosecution.
What is of concern is that cases where police have made arrests of public officials, no charges have been laid. For example, in September 2011, the police arrested a member of the border security force for trafficking. He was released on bail as of December 2011, but there is no further information on that case to date.
There was no information on the status of an arrest of a former member of parliament or an investigation on an Indian Administrative Services officer – as noted in the 2011 AND 2012 TIP Report – for his involvement in human trafficking.
It is evident that India has its own issues concerning the prosecution of public officials and traffickers and even if cooperation between Nepal and India were able to be reached to prosecute to enable prevention, it is questionable if this would achieve much.
LACK OF MUTUAL LEGAL FRAMEWORK

What adds further difficulty to the issue of establishing cooperative law enforcement mechanism between India and Nepal is that there is a lack of a comprehensive mutual legal framework that exists between the two countries. The table below demonstrates this:
TABLE 2 – RATIFICATION STATUS OF NEPAL AND INDIA OF KEY INTERNATIONAL INSTRUMENTS RELATING TO TRAFFICKING
	INTERNATIONAL INSTRUMENT
	PROVISION
	NEPAL
	INDIA

	Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child Pornography 2000


	Prohibits the sale of children in Article 2. Article 3 (1) (a)(i) states that sale refers to “offering, delivering or accepting, by whatever means, a child for the purposes of: (a) sexual exploitation of the child; (b) Transfer of organs of the child for profit; (c) Engagement of the child in forced labour”
	Ratified

	Ratified


	Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 1949


	States in the Preamble “Whereas prostitution and the accompanying evil of the traffic in persons for the purposes of prostitution are incompatible with the dignity and worth of the human person and endanger the welfare of the individual, the family and the community”
	Ratified

	Ratified


	
	
	
	

	
	
	
	

	
	
	
	

	Convention on the Elimination of All Forms of Discrimination Against Women 1979


	Article 6 states “states Parties shall take all appropriate measures, including legislation, to suppress all forms of traffic in women and exploitation of prostitution of women”
	Ratified
	Ratified

	Optional Protocol to the CEDAW Convention 1999
	The Optional Protocol allows the Committee to consider complaints made by individuals, providing direct access to justice to trafficking victims.
	Ratified
	Not signed
 or ratified

	South Asian Association for Regional Co-operation (SAARC) Convention on Preventing and Combating Trafficking in Women and Children for Prostitution 2002


	Article 2 states “The purpose of this Convention is to promote cooperation amongst Member States so that they may effectively deal with the various aspects of prevention, interdiction and suppression of trafficking in women and children; the repatriation and rehabilitation of victims of trafficking and prevent the use of women and children; the repatriation and rehabilitation of victims of trafficking and prevent the use of women and children in international prostitution networks, particularly where the countries of the SAARC region are the countries of origin, transit and destination”


	Ratified
	Ratified


	South Asian Association for Regional Co-operation (SAARC) Convention on Regional Arrangements for the Promotion of Child Welfare in South Asia 2002
	Article 3 (a) makes reference to state parties obligation to prevent exploitation and trafficking of children.
	Ratified
	Ratified

	United Nations Convention Against Transnational Organised Crime 2002


	Provides a framework addressing organised transnational crimes. Article 3 provides the scope of the Convention as applying to offences outlined in the act or as ‘Serious crime’ as defined in Article 2 (b). Trafficking may fall within this definition.


	Ratified
	Ratified

	Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Supplement the United Nations Convention against Transnational Organised Crime2002
	Leading international instrument defining and criminalising human trafficking, outlining the responsibilities of State parties.
	Not signed or ratified
	Ratified


	International Covenant on Civil and Political Rights 1966
	Article 7 states “No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment” Article 8 (1) states “No one shall be held in slavery; slavery and the slave-trade in all their forms shall be prohibited” Article 8(2) ”No one shall be held in servitude” and Article 3 (a) “No one shall be required to perform forced or compulsory labour”

	Ratified
	Ratified

	International Covenant on Economic Social and Cultural Rights 1966
	
	Ratified
	Ratified

	International Convention on the Elimination of All form of Racial Discrimination 1966
	
	Ratified
	Ratified

	Convention Against Torture, and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984
	
	Ratified
	Ratified


As the table highlights, Nepal and India have both ratified a significant number of international instruments criminalising acts that amount to trafficking, however those they have mutually ratified fail to cover all forms of exploitation for the purposes of trafficking and are not as comprehensive in addressing the trafficking issue as the Palermo Protocol. For example, while Nepal and India are party to the SAARC Convention on Preventing and Combating Trafficking in Women and Children for Prostitution2002 which requires its Member States to grant each other the widest measure of mutual legal assistance
, the SAARC definition of trafficking is limited to trafficking in women and children, solely for the purposes of prostitution, neglecting to encapsulate individuals trafficked for other purposes and also neglects to address the trafficking of men completely. The restrictive definition provided in this Convention fails to create an obligation on Nepal and India to work together to provide mutual assistance to enable prevention of all forms of exploitation. Further to this, while the Government of Nepal and Government of India agreed to sign an extradition agreement in September 2008, no agreement has actually been signed to date. Therefore, outside a substantive mutual international framework, there are no bilateral treaties devoted to mutual legal assistance in criminal matters. The effect of this is that the Government of Nepal is completely reliant on the Government of India to prosecute traffickers and public officials who are complicit in the trafficking trade operating in and out of India. As a consequence of the lack of mutual legal framework and bilateral treaties enabling legal assistance, law enforcement is undermined, inhibiting the Government of Nepal from effectively preventing trafficking. 
CONCLUSION
This paper in no way attempts to resolve the trafficking issue in Nepal, the author has come to appreciate that the trafficking issue in Nepal is so complex any proposals suggesting a way for the issue to be resolved in the confines of this paper would be superficial. What has been achieved through this discussion is identification of the legal obligations of the Government of Nepal to prevent trafficking and where they have both realised this,have failed to meet their obligation to prevent and what steps may be required for them to fulfil this obligation. As discussed, the Government of Nepal has taken a strong approach to fulfil its obligation to prevent by addressing the ‘supply factors’ identified; poverty, discrimination and inadequate education. However legislating and focusing on underlying human rights factors alone is simply one aspect of the trafficking conundrum in Nepal.  It has become clear that the obligation of the Government of Nepal to prevent trafficking is not limited to addressing ‘supply factors’. This paper has identified that prevention also spans to incorporate the issue of demand that is perpetuated by globalisation and consumerism. It has been identified that these factors that relate to demand are exacerbated in Nepal due to the open border it shares with India and due to public sector involvement that enables traffickers. While the Government of Nepal appear to have failed to employ measure to address these concerns, it has also become evident that for the Government of Nepal to effectively address these concerns, a commitment from the Government of India is required. As identified however, this is unlikely as Nepal has little bargaining power and even if this was achieved, it is likely to be unsuccessful as India continues to fail to prosecute public servants complicit in trafficking.  This is further complicated by the fact that Nepal and India share no comprehensive legal framework or bilateral agreements in relation to trafficking, making law enforcement difficult and inhibiting prevention. Therefore, for the Government of Nepal to fulfil its obligation to prevent trafficking across international borders, they must continue to address ‘supply factors’, but also must turn their focus and make a concerted effort to address factors which relate to demand, which at this stage, they are not doing effectively.
APPENDIX
FURTHER HUMAN RIGHTS COMPROMISED BY TRAFFICKING

Prohibition on sex based discrimination,
 The right to be free from gender based violence,
 The right to marry with free and full consent,
the prohibition on the exploitation of prostitution,
 The right of children to protection from all forms of discrimination irrespective of the child’s or his or her parent’s legal guardian’s race, colour, sex, language, religion, political, or other opinion, national, ethnic or social origin,  property, disability, birth or other status,
 the best interests of the child to be the primary consideration in all actions concerning children,
 prohibition on the illicit transfer and non-return of children abroad,
protection of children from economic exploitation and from performing harmful and hazardous work,
protection of children from sexual exploitation and sexual abuse,
the right to associate freely,
 the right to freedom of movement,
  The right to the highest attainable standard of physical and mental health,
 the right to just and favourable conditions of work,
 the right to an adequate standard of living,
 the right to social security,
 prohibition on discrimination
 and the right to access courts and have equality before the courts and a fair trial

INTERVIEW QUESTIONS
1. Can you tell me about the current situation of human trafficking here in Nepal?
2. Do you believe that addressing the underlying human rights causes of trafficking in Nepal, such as poverty, lack of education and discrimination will prevent the occurrence of human trafficking? Why/Why not?
3. Has the Human Trafficking situation improved since the introduction of the HTTCA (2007)?
4. Why do you believe the situation has/has not improved?
5. What factors do you believe are present here in Nepal that has made human trafficking here such a significant issue?
6. What factors present in Nepal do you believe inhibit trafficking from being adequately addressed?
7. What do you believe is the effect of having an open border with India on the trafficking situation?
8. Do you believe the current law governing human trafficking here in Nepal is effective?
a. Do you believe it helps prevent trafficking?
b. Do you believe it assists in the rescue, rehabilitation and reintegration of victims?
c. Do you believe it promotes assistance with the international community to address the issue?
9. What changes do you believe need to be made to the existing law to effectively deal with the trafficking situation in Nepal?
10. Do you believe the International community has a role to play in assisting the Nepali Government? How would you like to see the International community assist?
11. Do you believe it is possible to stop trafficking in Nepal? Why/Why not?
INTERVIEW QUESTIONS
JOURNALIST – RAM PRASAD HUMAGI – 28TH Of FEBRUARY
1. Can you tell me about the relationship Nepal has with India?
2. What is the significance of the open border between Nepal and India?
3. How do you think the Nepali and Indian people would respond to closing the border to assist with addressing the trafficking issue?
4. What would the impact be on the people who live in border areas?
5. In your research and writing about the trafficking situation in Nepal, do you believe closing the border between Nepal and India may improve the situation?
6. Why do you believe that the Government of Nepal and India have not put forth to close the border or impose some form of regulation?
7. Do you believe the open border is necessary?
INTERVIEW QUESTIONS
JOURNALIST – RAM PRASAD HUMAGI – 12TH OF MARCH
1. Can you explain the current political situation in Nepal?
2. Can you explain what the Banda’s have been in regards to in the past few days?
3. Do the Banda’s happen regularly?
4. What happens on a Banda day?
5. What happens if people disobey the rules of a Banda day?
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